IN THE SUPREME COURT OF BELIZE, A.D. 2003

ACTION NO: 423 of 2003
BETWEEN

MACAW FARMS LTD

PLAINTIFF




AND




1. PEDRO MAI


DEFENDANTS




2. CANUTO NEAL




    (ROBERTO NEAL 


    substituted as administrator of 

     the deceased estate of Canuto Neal)
Mr. R. Williams S.C., for the plaintiffs.

Mr. O. Fernandez for the second defendant.

AWICH          J


30.1.2008



J U D G M E N T 
1.
Notes:   Law of Property; sale of land, oral agreement followed by registration 

 of transfer and issue of transfer certificate of title; whether  seller was paid the full purchase price; if not, whether he had right to keep the land, a right in rem, or only a right to demand the unpaid balance and damages. Trespass; whether remaining on land after sale is trespass.
2.
This is judgment in only that part of the claim, against Mr. Canuto Neal.  He was originally cited as the second defendant.  He died on 12.4.2004, during the trial of the case.  An administrator of his deceased estate, Mr. Albert Neal, was substituted as the second defendant.  The claim against the first defendant, Mr. Pedro Mai, ended on 6.12.2001, when a default judgment was entered against him for failing to enter appearance.  I shall, when convenient, refer to Mr. Canuto Neal simply as the deceased, and to Mr. Robert Neal simply as the defendant.
3.
The claimant is Macaw Farms Limited, a company incorporated in Belize on 29.5.1990.  Mr. William McDougall III of Macaw River Bank, Cayo District, Belize, took 9,999 of the 10,000 shares of the company.  Mr. Nicholas V. Dujon, an attorney, took the remaining one share.  On 6.4.1992, the claimant company obtained from Mr. William McDougal III freehold title to land, described then as a portion of Mary Hickey land, comprising 115 acres, situate on the Mountain Pine Ridge; and since 23.3.2001, as Parcel 15, Block 23, Mary Hickey Registration Section, Cayo District, Belize, measuring 115.0± acres.  The claimant obtained the transfer under s:13 of the General Registry Act, Cap. 327 Laws of Belize, by registration of transfer instruments, the “memorandum of transfer, form 16”, and “affidavit of seller , form 18”, both dated 30.1.1992, filed on 28.2.1992.  “Transfer Certificate of Title” dated 6.4.1992, issued under ss: 13 and 14 of the Act, evidencing the transfer and creating the title.  The land is located at about seven miles on the Cayo-Pine Ridge Road, Cayo District, Belize.  Subsequently Land Certificate dated 23.3.2001, issued to the company under ss: 11 and 12 of the Registered Land Act, Cap 194, Laws of Belize.
4.
The freehold title to the land had been owned by the deceased since 16.7.1980, by Transfer Certificate of Title of that date.  The deceased transferred his title to Mr. McDougall III who later transferred his title to the claimant.  It was common ground that in 1990, the deceased sold his land, that is, his freehold title to Mr. William McDougall III.  On 30.1.1992, McDougal III signed affidavit of seller and the memorandum of transfer transferring his title to the claimant.  There has been no suggestion or evidence to show any impropriety in that.  The documents and an application for the registration of the transfer were lodged at the Land Registry on 28.2.1992, shortly after the death of McDougal III.  He died on 1.2.1992, in Atlanta, Georgia, USA. On 6.4.1992, the title of McDougall III was transferred to Macaw Farms Limited and evidenced by the Transfer Certificate of Title of that date, issued under the General Registry Act.  
5.
Mr. McDougall III was not married and there has been no mention of his child or children.  His will was probated in the USA and his father Dr. William McDougall Jr., was confirmed the executor of the deceased estate of McDougall III in the USA.  It is not clear whether the will was probated in Belize and Dr. McDougall Jr. was confirmed the executor of the estate in Belize.  Nevertheless, as Dr. McDougall Jr. was named in the will as the excecutor, he had interest in the estate in Belize.  As the father of Mr. McDougall III, and in the absence of a wife and child of Mr. McDougall III, Dr. McDougall Jr. also had personal beneficial interest in the estate in Belize, subject to any direction by the deceased in his will.
6.
The claimant’s case is that the sale of the land by Mr. Canuto


Neal to Mr. McDougall III upto the transfer of title to the claimant, Mr. Canuto Neal unlawfully remained, and continues to remain on the land which had become McDougall III’s and subsequently the claimant’s, and thereby Mr. Canuto Neal trespassed on the land.  The claimant claimed “damages for trespass” and “recovery of possession” of the portion of the land occupied by the defendant.      
7.
On the other hand, learned counsel Mr. O. Fernandez, for the defendant, contended that the sale to McDougall III was subject to full payment of the purchase price, Mr. McDougall III did not pay the full purchase price and so Mr. Canuto Neal was entitled to remain on the land.  It was contended further, that McDougall III forfeited the part purchase price paid to Mr. Canuto Neal.  Mr. Fernandez also contended that the sale of the land was subject to Mr. McDougall III obtaining a licence from the Minister responsible under ss: 4 and 6 of the Aliens Landholding Act, Cap 144, Laws of Belize, permitting McDougall III, a non citizen, to own a legal or equitable estate in the land.  It was also submitted on behalf of the defendant, that on 6.4.1992, when title was transferred to the claimant, a Swiss company, a foreign company, Carifruit SA, owned the majority shares in the claimant so a licence by the Minister should have been obtained for the transfer from McDougal III to the claimant.  About his signatures on the affidavit of the seller and the memorandum of transfer, Canuto Neal said that they were forged.   
8.
For relief orders, Mr. Canuto Neal counterclaimed a declaration that the transfer of title to Mr. McDougall III and subsequent transfers were illegal under the Aliens Landholding Act; and a court order restoring title to him, and damages.  
9.
Determination

Dr. McDougall Jr. has taken charge of the claimant company, he is the majority shareholder and a director of the claimant.  He testified for the claimant.  He was the only witness.  Mr. Canuto Neal testified on his behalf before he died on 12.4.2004.  The only other witness for the defendant was Canuto Neal’s daughter, Donisia Carmencita Khan.
10.
Whether the signatures of Canuto Neal were forged.


If the signatures of Canuto Neal were forged on the affidavit of the

seller, form 18, exhibit P(WM)8, and on the memorandum of transfer, form 16, exhibit P(WM)7, both dated 17.9.1991, then the court would conclude that Canuto Neal did not transfer his title, and the court would disregard all the other points of law raised and dismiss the claim solely on the ground of fraud – see s:41(4)(a) of the Law of Property Act, Cap 190 Laws of Belize,  s: 63 of the General Registry Act, and s: 143 of the Registered Land Act.  The affidavit and the memorandum were required to be lodged with an application for transfer under s: 26 of the General Registry Act. The statutory provision would not have been fulfilled by lodging forged documents.   Also the Land Certificate issued on 23.3.2001, under the Registered Land Act was obtained on the basis of the Transfer Certificate of Title issued under the General Registry Act.  It is convenient therefore for me to decide the question of fraud right away.
11.
I do not believe that the signatures of Canuto Neal were forged by someone writing imitations on the affidavit of the seller and on the memorandum of transfer. Mr. Canuto Neal testified that he was illiterate and could not write.  In crossexamination he said: “I can scratch my name”.  He was requested to “scratch” his name; and he wrote on a piece of paper, exhibit D(CN)18, what was almost identical to the signatures on the two documents of transfer. He was then shown exhibits P(WM)7 and P(WM)8 and asked to say whether the signature on each was the same as his “scratching” in court.  His answer about the affidavit of seller was:  “It looks like I scratched my name on it; looks nearly like it”.  His answer about the memorandum of transfer was:  “Same scratching; looks like my scratching”.   
12.
From those answers and the testimony of Canuto Neal as a whole, I 


concluded that on 17.9.1991, Mr. Canuto Neal agreed to and participated in the transfer of his freehold title to the land to Mr. McDougall III by signing the affidavit of the seller and the memorandum of transfer, in return for payment of an agreed price.  The consequence was that legal title to the land would on registration, pass from Canuto Neal to McDougall III, unless the transaction was contrary to the Aliens Landholding Act.  If the purchase price had not been paid in full, Canuto Neal would be entitled to the balance owing, and damages if any, not to the land.  He would have no claim in rem.
13.
I took into full consideration that Canuto Neal said that he was illiterate and that he only practised writing his name and could “scratch” it, he had scratched his name when he opened a bank account.  I did not consider expert evidence necessary to prove the signatures.

14.
If the defendant intended to plead non est factum – ‘it is not his deed,’ then he has not established it by evidence.  Canuto Neal testified that he agreed to sell the land and that he handed over his Transfer Certificate of Title to the buyer, Bill.  Canuto Neal must have understood that he was signing documents transferring title when he signed the affidavit, and the memorandum of transfer.  He understood the nature of the documents as documents giving away his land to Bill in the sale of the land.  The affidavit and memorandum of transfer were ‘his deeds’.  He chose to deny signing; that denied him opportunity to explain what he thought the documents were.  I think it was a deliberate denial, he had to take the consequence.  The burden was on the defendant to establish non est factum by evidence.  He has not discharged the burden – see Saunders (Executive of the estate of Rose Maud Gallie) v Anglia Building Society [1970] 3 All E.R. 961, the case cited by learned counsel Mr. R. Williams S.C., for the claimant.
15.
Somewhat connected to the question of fraud is the question of the purchase price.  The parties differed as to what the agreed purchase price was, and whether it has been paid in full.  I have already decided that the signatures of Canuto Neal were not forged by imitating them.  Even so, the question of fraud could arise if it was agreed that the title would not be transferred until the purchase price was paid in full, and it was not.  Signed, but undated affidavit of the seller and memorandum of transfer would have been entrusted to an attorney as escrow documents to be dated and lodged with the registrar of titles for registration only upon full payment of the purchase price.  If the documents were lodged when the price had not been fully paid, there would be fraud.  That leads me to determine the question of the purchase price next.
16.
The purchase price.

There has been no issue that the contract between Mr. Canuto Neal and Mr. McDougall III was not in writing, but was partly performed.  So the contract of sale of the land was sufficiently proved – see: ss:43 and 44 of the Law of Property Act.  The evidence about what the purchase price was and whether it was paid in full was extensive.  Both Canuto Neal and Donisia Khan spoke on the questions at length.  For the claimant was the testimony of Dr. McDougall Jr.  He was not present when the two or three instalments of the purchase price were paid.  He, however, said that he was involved in the business of his son even before he died.  I noted in my consideration, that Dr. McDougall Jr.’s testimony about the purchase price was hearsay to some extent.
17.
Because the agreement for the sale was not in writing, the contentions


about the price has to be determined mainly from the testimonies.   The material items of evidence are the following.  Mr. Canuto Neal said that he asked Bill, “how much he would give for the land”, and Bill said: “seventy thousand”. Canuto Neal then said: “give me the money”.  Donisia Khan was ambiguous and inconsistent about the price.  She said: 



“The man asked Mr. Neal if he was not interested to sell


the land.  Mr. Neal said, ‘yes’.  The man asked to go and see how the land looked.  I went with them.  When he came back he told Canuto, he loved the land, he would pay anything for it.  Two days later he came and asked Mr. Neal if he had made up his mind.  Mr. Neal said, ‘yes’.  He said to Mr. Neal that he would do the payment in three parts.  First payment was nineteen thousand dollars, the second was fifty thousand dollars”.   
Dr. McDougall Jr. for the claimant, said: 
“the first payment was nineteen thousand dollars, the second was fifty one thousand dollars, a total of seventy thousand, through the Belize Bank, San Ignacio Branch.  I do not have the cancelled cheques”.  
18.
The common sum stated by Canuto Neal and Dr. McDougall Jr. as the purchase price was seventy thousand dollars.  Ms. Khan stated a total of sixty nine.  All three witnesses differed on whether the purchase price was in USA currency or in Belize currency.  To add to that, affidavit of Mr. Canuto Neal filed at the Land Registry stated the price as, “twenty five thousand dollars, Belize currency”.  
19.
I concluded that the purchase price was seventy thousand Belize


dollars. The price of twenty five thousand dollars stated in the affidavit of Canuto Neal, lodged at Lands Registry was intended to evade large transfer tax; it was not a good proof of what the purchase price was.  I did not believe that Mr. Canuto Neal, said to be illiterate, would be given a cheque in US$ and he would simply accept it. I also did not believe that chaque leaves of the Belize Bank could generally be used for payment in foreign currency.  Further, I did not believe that Canuto Neal used his bank account which has since been closed at the Belize Bank in San Ignacio and he could not obtain copies of the defunct account.  It was a matter of a balance of probabilities which I found favoured the claimant.
20.
Further still, I concluded that Mr. McDougall III had paid the purchase price in full when he died on 1.2.1992. Mr. Canuto Neal said that he did not know the balance owing after the second payment.  That was improbable if any balance was owing to Canuto Neal and he intended to retain the land because of the balance owing.  The sum would have been the subject of demand by Canuto Neal that McDougall III make the payment.  Canuto Neal would have naturally testified about it.
21.
On the whole, the testimonies of Canuto Neal and of Ms. Khan were generally unsatisfactory about the purchase price and payment.  The above quotation from the testimony of Ms. Khan, and the quotation below from the testimony of Canuto Neal illustrate.  The quotation from the testimony of Canuto Neal is this:

“I waited until about a week or two weeks, he came and gave me seventeen dollars.  Cheque, American dollars.  I went to the Belize Bank.  Yes, it was the Belize Bank cheque.  I told you seventeen hundred dollars.  About two weeks he came back, he gave me fifty.  Yes, it was cheque again.  He said he would come back and pay me gain.  No, he never gave me any other cheque.  I don’t remember the balance.  After that, I stayed on the land until now because he never paid me all the money until he came back again.  He came back in the eighties.  The fifty was American dollars.  Fifty hundred.  I never saw Carrol again.  Yes, I went to see her….. She said she had no money, when she sold a truck she would pay me.  No, she never paid me more money… I never saw Mr. McDougall again”.

22.
The testimony of Ms. Khan generally conflicted much with that of Mr. Canuto Neal, and was more improbable.  She was fourteen years old and attended school at a different place.  From her testimony I concluded that she was not present when the agreement for the sale of the land was struck or on any occasion when part payment was made.  On credibility of the witnesses for the defendant, it was my view that this was a case of, “dead men don’t tell tales”.
23.
The Aliens Landholding Act.


The Aliens Landholding Act has since been repealed on 16.3.2001 – see Aliens Landholding Repeal Act, No. 12 of 2001. There was nothing in the Act though, which could make the transfer on 11.10.1991, of the title of Mr. Canuto Neal to Mr. McDougall III, or the transfer on 6.4.1992, of the title of Mr. McDougal III to the claimant, Macaw Farms Limited, illegal.
24.
Section 4 of the Aliens Landholding Act provided as follows:

“4. Subject to the provision of this Act, no legal or equitable estate in land shall vest in an alien after the commencement of this Act [31.12.1973].



Provided that:

(a) land may be acquired and title thereto may vest 

      in an alien if licensed under the provisions of 
      section 6;
                                               ….


(d)  nothing contained in this Act shall affect the  

                                     right of an alien devisee under a will to receive  

                                    the proceeds of sale from land the subject of a  

                                             devise.
                               6. Nothwithstanding the provisions of section 4, the 

                     Minister may in his discretion grant to an alien a licence 

                     to acquire and to hold an estate in land subject to such 

                   terms and conditions in the licence specified as he may 

                   think fit for the development of the said land”.
25.
An alien is defined in s: 2 of the Act as follows:



“2  In this Act;



 “ alien” means a person or a company other than-



      …


 (b)  a person domiciled in Belize who has been so 


      domiciled for uninterrupted period of over  


      three years; or

(c) a compny incorporated in Belize and deemed 


    not to be under alien control in accordance with  

Section 3 of the Act provided as follows:
3. For the purpose of this Act, a company shall be 

  deemed to be under alien control if-

(a)  one-half or more of its directors or 


      shareholders are aliens; or



          (b) one-half or more of the votes exerciseable at 





    any meeting of the company are held by for and    





   on behalf of an alien; or 



         (c) one-half or more of the issued share capital is 





     held by or for and on behalf of an alien”.
26.
I accept the submission by Mr. Williams that Mr. McDougall III was domiciled in Belize and for the purposes of the Act, he was not an alien by reason of his domicile.   The evidence is that he came to Belize in 1987.  He had acquired, before the transaction the subject of this claim, several properties including Block 183, western Highway, and had a home on the bank of the Macaw River where he lived.  He had a business employing over sixty people.  He did not have a home of his own in the USA, although his father lived there.  He died of heart attack on a visit to Atlanta, USA.  All that showed that he had clear intention to live in Belize permanently.  He certainly had acquired a domicile of choice, Belize.  The case of Plummer v Inland Revenue Commissioners [1998] 1 All ER 97, is a good guide to determining the question of domicile.  The transfer of title to land known as Mary Hickey, situate on the Mountain Pine Ridge, now, Parcel 15 Block 23, Mary Hickey Registration Section, Cayo District, Belize, on 11.10.1991, from Canuto Neal to William McDougll III was not a transfer of an estate to an alien under the Aliens Landholding Act. A licence by the Minister was not required for the transfer; the transfer was not illegal under the Act.
27
The transfer without licence, of his title by Mr. McDougall III to Macaw Farms Limited when the majority of the shares were owned by Carifruit SA of Switzerland would be illegal and void under the Aliens Landholding Act. The Privy Council, in the case of British American Cattle Co v Caribe Farms Industries Ltd [2005] 53 WIR 101, decided that transfer of title to an alien without a licence by the Minister responsible was void.  I note with much regard that Mr. Williams, counsel for the successful party at the Privy Council, is now counsel for the claimant in this case.  That the transfer was illegal and void would, however, not help the defendant in his defence and counterclaim.  The transfer would be void and the title would revert to Mr. McDougall III, not to the defendant.  In any case, Carifruit has passed back the shares to McDougall III and the claimant company has returned to the control of the executor of the estate of McDougall III,  
28.
The evidence as a whole established a good contract of sale of the land between Mr. Canuto Neal and Mr. William McDougall III, and a good transfer of title from Canuto Neal to McDougall III.  Mr. Canuto Neal had no right to remain and continue in possession of the land, and even if the purchase price had not been paid in full.  I found that it was paid in full.  The defendant is liable in trespass for remaining and continuing to remain on the land.
29.
The Orders


The claim of Macaw Farms Limited succeeds.  Judgment is entered for the claimant.  The second defendant, the administrator of the estate of Canuto Neal, is ordered to deliver up possession of the portion that he occupies, of land Parcel 15, Block 23, Mary Hickey, Registration Section, Cayo District, to the claimant forthwith.  An order for ejectment is granted to facilitate, if necessary, the order for delivering up possession.  In addition damages are awarded for the trespass by the defendant.  If not agreed, the claimant will file affidavit evidence for the assessment of damages and should have it served on the defendant. Parties will then attend in chambers on Wednesday 27th February 2008, for case management hearing leading to the assessment of damages hearing.
30.
The counterclaim is dismissed. The court declaration and other reliefs prayed therein are refused.

31.
Costs are awarded to the claimant, to be agreed or taxed.

32.
Pronounced this Wednesday the 30th day of January, 2008
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