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D E C I S I O N
1. Notes: - Company Law; requisition by shareholders, of extraordinary 
general  meeting at which resolutions to remove and elect directors would be passed, the company secretary sent out notice for the extraordinary general meeting and subsequently cancelled the meeting, whether the directors and or   the secretary have power to cancel the meeting; the basic proof of a resolution of the board of directors is an extract from the minutes signed by the chairman; a meeting of directors must be properly convened by due notice, sometimes specifying the business of the meeting and sent to all directors at their registered address or known address, allowing the time given in the articles or within reasonable time.  Section 68, 71 and 73 of the Companies Act, Cap. 250.
                             Ex parte application –orbiter.
2.
The Applicant, Provident Bank and Trust of Belize Limited, came to 

court on the afternoon of Friday 21.12.2007, by an ex parte 

application, that is, without notice to the respondents.  It’s attorney 

entitled the application: “Form 6: Application for urgent ex parte 

injunction, rules 17.1(a), 17.2(1)(a), 17.2(4), 11.1, 11.7(1) and 

11.7(2). ”   It was assigned to me about 4:00 p.m.  I heard it straight 

away because the subject matter was an urgent one.  An extraordinary 

general meeting of shareholders of the applicant company was set to 

proceed the following day, Saturday 22.12.2007, at 9:00 a.m., a date 

and time at which it had been convened by notice.  The meeting was 

subsequently cancelled by another notice.  The respondent  


shareholders challenged the cancellation and insisted on holding the 

meeting on 22.12.2007. The applicant sought a court order to stop the 

meeting.

3.
At the end of hearing at 8:30 p.m., that evening, I straight away dismissed the application, and announced the decision that the meeting called for the following morning, 22.12.2007, was unlawfully   cancelled; and that in any case, the meeting of the board of directors, if there was any, at which it was decided to cancel the extraordinary general meeting, was convened  without notice or proper notice to all the directors; the extraordinary general meeting would proceed if the respondents/defendants wished.  I awarded costs of the application to the seventeen respondents.  I now give the full written reasons for the decision.     

4.
Procedural Matters.

Proceedings for a substantive claim for a permanent relief under the

Companies Act, Cap 250, Laws of Belize, (and under Companies Acts in most common law jurisdictions) are brought by a fixed date claim form 2 (formerly originating summons), or by a petition.  Usually the facts upon which the claims are founded are common grounds; it was not different in the present application.

5.
This case was, however, not brought by a fixed date claim for a  substantive claim for a permanent relief, in the first place, rather it was commenced directly by an application in the format of “Form 6”.  There has been no explanation as to whether the application was being brought before filing a substantive claim, and on condition that   the claim would be filed subsequently.  The application is in substance in the nature of an interim application for an interim restraining order; it should have been based on a substantive claim, brought under Part 8, specifically, r:8.1(1) and (5) of the Supreme Court (Civil Procedure Rules) 2005.  Given the urgency, the substantive claim would be filed together with the interim application.  The rules in Part 17 of the Rules, cited by learned counsel Dr. Kaseke, for the applicant, are concerned with interim applications for interim orders.  The rules in Part 11, also cited, are concerned with applications and orders made “before, during and after the course of proceedings”.  
6.
Dr. Kaseke might have not appreciated that his application was an interim one for an interim order, despite the title he gave to it,  otherwise he would have filed the substantive claim as well.  It is r:8.1(1) and (5) that are concerned with the substantive claim for what appears to be a permanent injunction order asked for in the application.  

7.
In the short time available, and because the respondents attended by 
their learned counsel, Mr. F. Lumor, S.C., and because the material facts were common grounds, and further still, because a decision on the urgent issue raised by the application was likely to effectively end the entire claim, I decided not to insist on the point that the founding substantive claim was not filed.  The decision of this court that evening would end the entire claim because it is not possible in Belize to have an appeal heard within hours.

8.
Notwithstanding the above observations, let me mention that I commend Dr. Kaseke for having cited in the title to his application the rules under which the application was brought.  It is desirable, and courts have said so time and again.  I also commend him for having served attorneys for the respondents with the application papers and the notice of hearing even if the notice was a very short one.  Given the nature of the application, it was appropriate that the respondents were given opportunity to be heard, even if at short notice. In the circumstances of this application, giving notice to the respondents would not unwittingly alert them and lead to them acting to defeat the purpose of the application.  
9.
The general rule is that for an application, whether a usual or urgent 
one, to be made, the respondent must be served with the application papers.  In the case of a usual application, service of it and the notice of hearing must be made as soon as possible, at least seven days before the date of hearing.  In the case of an urgent application, service must be made at least three days before the date of hearing, -see rr:11.8, 11.11(1) and r:17.4(3).  Despite r:17.4(3), several attorneys in this jurisdiction come to court without giving notice to the respondent in all applications that they consider are urgent, regardless of whether the urgency is exceptional or whether notice would not defeat the purpose of the application.  

10. 
I have, on several occasions pointed out that even in an urgent 
application, where giving notice to the respondent does not defeat the purpose of the application, and it is possible to effect service, the respondent must be given notice, that is, served with the application papers and notice of the date of hearing, even if the hearing is due in less than three days, or is a matter of only hours away. It is for the judge to direct that in all the circumstances, sufficient notice even if less than three days, has been given to the respondent, or not.  

11. 
I have also pointed out that it is not for the applicant’s attorney to 
decide conclusively that his application will be heard or dealt with ex parte by the judge.  By entitling his application ex parte, the attorney merely proposes and requests that his application be heard without notice to the respondent.  For his request to be granted, the affidavit evidence or his application papers must disclose that: (1) the application is one authorized by law or the Rules of Court to be heard or dealt with ex parte; or (2) it is impossible for him to give notice to the respondent; or (3) giving notice to the respondent would defeat the purpose of the application by rendering the intended order of court, such as a freezing order, nugatory – see r:17.4(4).  The situation at (3) usually arises in circumstances of “exceptional urgency,” and the court will decide to hear the application ex parte – see Bates v. Lord Hailsham of Marylebone [1972] 1 W.L.R 1373, and also the Jamaican case, Inglis v. Granberg Civil Appeal No. 100 of 1989, and a case decided in the High Court of Barbados, Goodman v. Kayside Concrete Works Ltd Civil Action No. 577 of 1988 (Barbados).     

12.
The Facts.

The brief facts in this application, which I take mainly from the affidavit of Mr. Jose Marin, for the applicant, are as follows. 

13.
On 29.11.2007, thirteen of the seventeen respondents, who are 
shareholders in the applicant, requisitioned an extraordinary general meeting of the applicant.  They delivered three separate requisitions the same day to Mr. Jose Marin, the company secretary of the applicant.  In each, the requisitionists proposed the following four resolutions to be discussed and passed at the extraordinary general meeting that would be called:

“1.
That four additional directors of the company be appointed with immediate effect from a list to be circulated approximately 10 days prior to the extraordinary general meeting of the Company. 

2.
That Mrs. Joy Vernon-Godfrey shall cease to preside                                                              as chairman of or to be present at any meeting of the                                                 Company at which any matter is to be considered by the members relating to her husband, Mr. Glenn D. Godfrey, or the law firm of Glenn D. Godfrey & Company LLP, or its retainer by the Company, or to any other matter in which they or any of them shall have a material interest, and that she shall refrain from voting on any resolution touching or relating to any such matter.

3.  
That the retainer of Glenn D. Godfrey & Company LPP       

as corporate counsel to the Company be terminated forthwith and that a new corporate counsel be invited to accept appointment as corporate counsel to the Company.  

4.
That Mrs. Joy Vernon-Godfrey shall cease to be the chairman of the Company with immediate effect and that a new chairman be appointed to be the chairman in her place from the directors then existing, including directors appointed pursuant to paragraph (1) above.” 

14.     On 5.12.2007, five days after the requisitions were deposited, the 
company secretary sent out notice to the general members, of a 
different meeting, the annual general meeting, for 28.12.2007, at 8:00 
a.m. at the Best Western, Biltmore Plaza Hotel, Belize City.  An 
annual general meeting must be held within a calendar year and not 
more than 15 months from the previous one- see s:66 of the 
Companies Act.  The following day, 6.12.2007, the secretary acted on 
the requisitions by sending out notice of the requisitioned 

extraordinary general meeting, to the general members, notifying 
them that the meeting would be held on 22.12.2007, at 9:00 a.m., at 
the Best Western Biltmore Plaza Hotel, Belize City.  His notice duly 
specified the four proposed resolutions to be discussed.  

15.
The next development was that, on 12.12.2007, the secretary received another set of requisitions for an extraordinary general meeting.   There were three requisitions in the set.  Each requisition proposed the same resolution as the resolution numbered 1 in the earlier requisitions of 29.11.2007.  As the result, on 17.12.2007, the secretary sent out letters to the general members notifying them that the company had since 29.11.2007, received three more requisitions, and the board of directors decided to cancel the extraordinary general meeting called for 22.12.2007.  In the same letter, the secretary gave notice for an extraordinary general meeting for 3.1.2008, at 8:00 a.m. at the Best Western, Biltmore Plaza Hotel, Belize City.  He stated a single resolution to be discussed at the meeting, namely, the resolution proposed in the latter set of requisitions, that “four additional directors of the company be appointed with immediate effect from a list to be circulated approximately 10 days prior to the extraordinary general meeting.”

16.    The following day, 18.12.2007, the applicant learnt that the   

respondents had booked a room for the extraordinary general meeting called for 22.12.2007, and the meeting would proceed despite the cancellation by the secretary.  The applicant decided to come to court to stop the meeting which it considered cancelled.  The court order proposed by the applicant was stated as: “an injunction prohibiting the defendants to hold an extraordinary general meeting of the applicant on the 22nd December 2007, or at any time thereafter until they have given the requisite 21 days notice to members as required by the applicant’s articles of association and the Companies Act.”  

17.
Determination.          

In summary, it has been submitted for the applicant as follow: 1) The
extraordinary general meeting called for 22.12.2007, was lawfully cancelled by a resolution of the directors and the cancellation was duly communicated to members by the secretary. 2) Under article 50 of the Articles of Association of the Company, and s:68(3) of the Companies Act, the respondents would have to give at least 21 days notice of a meeting at which it is intended to discuss a special resolution  such as that for appointment of directors, so when the meeting called for 22.12.2007, was cancelled, the respondents needed to give 21 days notice of the extraordinary general meeting they wished to convene.  3) An extraordinary general meeting based on the requisitions received on 12.12.2007, could not be convened by the respondent members on 22.12.2007, because the directors had not failed to convene an extraordinary general meeting on the set of requisitions within 21 days of receipt. 4) It would be, “unfair, oppressive, unconscionable and inequitable for the extraordinary general meeting called for 22.12.2007, to proceed without the knowledge of some of the members and without their attendance, input and participation.”   

18. 
Despite the very short notice given to learned counsel, Mr. F. Lumor, S.C., for the respondents, and despite the fact that he did not even have time to prepare affidavits in opposition to the application, Mr. Lumor made submissions based on very important points of law.  He said that the affidavit evidence filed by the applicant was lacking; it did not exhibit a copy of the notice calling the board meeting at which the extraordinary general meeting for 22.12.2007 was cancelled, or an extract of the minutes of the meeting, including the resolution passed, and other documents.  He also submitted that the resolutions proposed in the two sets of requisitions were different, so the extraordinary general meeting called for 22.12.2007, could not be replaced by the extradionary general meeting called for 3.1.2008.  With permission of the court, he called Mr. Kenneth Rubenstein who represented Transcontinental Financial Resources Limited, a corporate director shareholder of the applicant.  Mr. Rubenstein testified that he, as a representative of Transcontinental Financial Resources Ltd, and two other directors did not receive notice of the board meeting.  Mr. Lumor challenged even the meeting of the board on the morning of the hearing day, at which a resolution said to authorize these proceedings were passed.  In view of the reasons I based my decisions on, it is not necessary to decide the question in the last submission.
19. 
I commence my determination by noting that the extraordinary    

general meeting called for 22.12.2007, was actually called 22 days after the delivery and receipt of the earlier set of requisitions on 29.11.2007, it was not called within 21 days from the delivery and receipt of the requisitions.  The directors failed to call the meeting within 21 days as required by s:68(1) and (3) of the Companies Act.  Nothing turns on that.  It was then open to the requisitioning shareholders to call the extradionary general meeting themselves.  They chose to accept the meeting called by the directors one day later.    
20.
It is obvious that the requisitionists chose the one day delay because it would be shorter waiting time than if they called the extraordinary general meeting themselves by giving a fresh notice of the meeting.  The earliest they could call the meeting would be at least 21 days after 22.12.2007, that being the first day after the directors would have failed to call the meeting on the requisitions of 29.11.2007.  Subsection (3) authorizes requisitionists of an extradionary general meeting to call the meeting themselves only when the directors have failed to call the meeting, “within 21 days from the date of the requisition being deposited” with the company.
21. 
The submission that the extraordinary general meeting called for  

22.12.2007, was lawfully cancelled by the board of directors was premised on the assumptions: that the Board had the power to cancel an extraordinary general meeting called upon a requisition; that as a matter of fact, the board met and passed a resolution cancelling the meeting; and that as a matter of law, the meeting of the board was duly convened.

22.    In my view, a board of directors has no power under s:68 of the  
Companies Act, to cancel an extraordinary general meeting called as the result of the receipt by a company of a requisition by a member or members holding ten percent shares in the company.  The role of the board is simply to call the meeting within 21 days or suffer the requisitioning members themselves calling the meeting.  That is the meaning of s: 68. read as a whole.  The section and the entire Part III of the Act do not give the board power to cancel a meeting called on a requisition. 

23.   It must be recognized that the intention in s: 68 is to compel the  

directors to call the extraordinary general meeting “forthwith”.  That intention would be defeated if directors were allowed to cancel or postpone a requisitioned meeting to a new date more than 21 days from the date on which the requisition was deposited.  Moreover, even the usual general member meeting, once called, cannot simply be postponed; it must be held on the appointed date and adjourned, if necessary, unless the Articles of Association provide for postponement.  In Smith v. Paringa Mines Ltd [1902] 2Ch 193, (UK), sufficient members to form a quorum ignored a letter by the company secretary postponing a meeting duly called, and held the meeting and passed resolutions appointing rival members directors and one of them the company secretary, as in this case.  The court held that the resolutions that they passed were valid, and that once a meeting was convened, it could not be postponed by a subsequent notice unless the articles allowed it.  If Dr. Kaseke had seen Smith v. Paringa Mines case, he might have not brought this application.  If Mr. Lumor had time, his usual learned efforts would have led him to Smith v. Paringa Mines case and many others.

24. 
There is another important reason for deciding that the cancellation of 
the extraordinary general meeting called for 22.12.2007, was unlawful.  The secretary in his letter of 17.12.2007, gave as his reason for the cancellation, that he had received “new requisitions” from “the majority in votes of the persons who requisitioned the original extraordinary general meeting,” and that “the new resolution proposed was different from the resolutions proposed [in] the original requisitions” of 29.11.2007.  There should be no reason then, for the board and the secretary to regard the earlier set of requisitions deposited on 29.11.2007, as the same as, or as having been replaced by the subsequent set of requisitions deposited on 12.12.2007.  It follows that there was no reason to cancel the meeting convened for 22.12.2007, on the set of requisitions deposited on 29.11.2007, apparently for the reasons that the subsequent set of requisitions deposited on 12.12.2007, were meant to replace, or would serve the same purpose as the earlier, deposited on 29.11.2007.  As a matter of law, the directors were bound to call an extraordinary general meeting upon the receipt of each set of requisitions.  Two meetings would be called.  It would have been proper not to cancel the meeting called for 22.12.2007, and to treat the meeting called for 3.1.2008 as the extradionary general meeting called upon the receipt on 12.12.2007, of the subsequent set of requisitions.
25.    Moreover, the new notice forwarded with the letter of cancellation, 
simply notified a new extradionary general meeting for 3.1.2008, and informed members only of the single resolution proposed in the subsequent set of requisitions.  The applicant stated that the single proposed resolution was different from those in the earlier set of requisitions.  There was therefore no link between the meeting due on 3.1.2008, and the set of requisitions deposited on 29.11.2007.  The only link was between the set of requisitions deposited on 12.12.2007, and the meeting called for 3.1.2008.  
26.
The story of the requisitions of the 29.11.2007, was this.  The requisitions were deposited and received by the applicant the same day, 29.11.2007.  The applicant sent out notice for an extraordinary general meeting for 22.12.2007, twenty two days later. Then by a letter dated 17.12.2007, the applicant cancelled the intended meeting and gave no new date for that particular extraordinary general meeting, let alone on a date within 21 days of the receipt of the requisitions on 29.11.2007.  In my view, the requisitionists were entitled to insist on 22.12.2007, as the date of the extraordinary general meeting called on the set of requisitions deposited 
27. 
The submission that it was unfair, oppressive, unconscionable and inequitable for the meeting to proceed on 22.12.2007, does not advance the application any further.  There has been no evidence as to how many members would not attend the meeting.  Moreover, if under statutory law, the Companies Act, the meeting was unlawfully cancelled, the respondents are entitled to insist on holding it.  Any member who would be adversely affected might have recourse against Mr. Marin and or the company.  
28.
In regard to whether it is inequitable, my view is that it is dangerous for a judge to rely on a general mention of equity by counsel when no specific principle in equity has been pointed out.   The question of oppression in Company Law applies to a different area. It usually arises in a derivative action when it is sought to protect the interest of the company or minority shareholders in circumstances where the majority shareholders use their power fraudulently or unconscionably.  The leading precedent is Mernier v Hooper’s Telegraph Works Ltd (1874) 9 Ch App 350.  See also Clemens v Clemens [1976] 2 All ER 268, and Estmanco (Kilner House) Ltd v Greater London Council [1982] 1 All ER. 437. 

29.
The final reason for my decision adopts the submission by Mr. Lumor that the evidence is lacking to show that a meeting of the board of directors was held at which a resolution was passed cancelling the extraordinary general meeting called for 22.12.2997.  If the directors had the power to cancel the extraordinary general meeting, (I have decided that they did not), the submission that the meeting was being insisted on unlawfully would still fail because the evidence of the meeting of the board of directors, at which it was said a resolution was passed cancelling the extradionary general meeting for 22.12.2007, was so unconvincing.  An extract of it from the Minutes Book was not attached as an exhibit.  
30.
The applicant knew that Mr. Rubenstein, a representative of a corporate shareholder and director, and three other directors did not attend the board meeting, it was necessary for the applicant to provide right in the application papers the basic proof that the meeting was called by due notice and specifying the resolution passed thereat.  Under s:73 of the Companies Act, the court would deem the meeting held and the resolution passed, if an extract from the Minutes Book, duly signed by the chairman was exhibited.  An extract of minutes was not exhibited.  One of the seven directors said that he did not receive notice of such a meeting; and his inquiry resulted in two other directors denying receipt of notice, and the others did not respond.  I am aware that this is not the time for mature assessment of evidence, but whatever evidence is presented for the court to act on at this stage must have some credibility good enough to established prospects of success.
31.
There has been crossexamination about quorum for a meeting of 


the board of directors of the applicant, and about whether Mr. Rubenstein on behalf of Transcontinental Financial Resources Ltd, had an interest in the resolutions intended at the extradionary general meeting for 22.12.2007, which meeting was the subject of cancellation by the board.  The submissions on the crossexamination were that directors who attended the board meeting were a quorum, and that Mr. Rubenstein would have been unable to vote even if notice was given to him of the board meeting at which the resolution to cancel the meeting called for 22.12.2007 was passed, and so the resolution passed to cancel the meeting for 22.12.2007, was valid. 
32.
The submissions were completely erroneous, and overlooked the basic principle that a company carries out its management function by its directors, and that directors must act collectively, that is, by resolution, unless provided otherwise in the Articles- see Re Haycraft v Gold Reduction and Mining Co [1900] 2 Ch 230.  It follows that notice of a board meeting must be given to all directors in sufficient time to enable them to attend.  Failure to give notice to any one director renders the meeting and resolution passed invalid.  Cases in support are: Re Portuguese Consolidated Copper Mines Limited (1890) 45 Ch. D.16, and Re Homer District Consolidated Gold Mines Ltd Ex parte Smith (1888) 39 Ch D 546.  See also Smyth v Darley (1849) 2 H.L.C. 789 about notice to all members regarding a general meeting.
33.
There has been modification, however, tending towards the rule that failure to give notice to a director merely entitles him to require that a second meeting be held to discuss the same resolution, and that after becoming aware of the failure, if he fails to exercise that right, he will be regarded as having waived his right and the resolution passed at the board meeting held without notice to all directors will stand – see Browne v La Trinidad (1887) 37 Ch D1 and Bentley – Stevens v Jones [1974] 2 All ER 653.
34.
The submission that Transcontinental Financial Resources Ltd represented by Mr. Rubenstein was a director that had personal interest in the subject matter of the resolutions intended at the meeting for 22.12.2007, and would not be able to vote at the meeting was flatly erroneous and perhaps mischievous.   The matter to be discussed by the directors was simply whether the extraordinary general meeting called for 22.12.2007, would be cancelled, it did not require the board to vote on the personal interest of Transcontinental Financial Resources Ltd.  Secondly, it is undoubtedly the law that a director who has a direct or indirect interest is nevertheless entitled to notice of the board meeting at which the resolution will be discussed, and to attend and speak on the resolution – see Grimenade v BPS Syndicate Ltd (1915) TLR 531.
35.
I accepted the submission by Mr. Lumour that notice was not given of the board meeting at which it was said a resolution to cancel the extradionary general meeting for 22.12.2007 was passed, and so any resolution passed at the meeting was invalid.  No basic evidence was included in the affidavit to show that the meeting was lawfully convened and constituted.  However, the submission was merely an additional reason. I decided the application on the reason that once the board called the extradionary general meeting on the set of requisitions deposited on 29.11.2007, the board had no power to cancel the meeting and call it on a date more than 21 days from the date the set of requisitions were deposited. 
36.
The application was dismissed; costs to the respondents. 

37.
Delivered the 21st day of January, 2008
At the Supreme Court 
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