IN THE SUPREME COURT OF BELIZE A.D. 2000

ACTION NO: 449 of 2000
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4. ANNA MARIA GOMEZ
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         AND

WILFREDO GOMEZ 
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AWICH
J.

26.1.2010   



J U D G M E N T

1.
Notes:
Partnership - The claimants who are children of the defendant worked 

in a business with their father; whether a partnership existed; whether there was an oral agreement or agreement by conduct to form a partnership; whether the evidence discloses intention to carry on the business in a partnership; an agreement per se is not a partnership; definition of a partnership; whether the business was carried on in common with a view of profit; the Partnership Act ss: 3 and 4, Cap. 259.
2.
All the claimants:
Jose Alfredo Gomez, Wilfredo Marcos Gomez, Jose Luis Gomez and Anna Maria Gomez are children of the defendant, Wilfredo Gomez Sr.  He testified that in the nineteen sixties he started a business of repairing and selling used vehicles and spare parts; he operated from his house at No. 21 Keyhole Alley, Orange Walk Town, then he moved to St. Peters Street and then to Miles 53 Northern Highway.  He said that at different times his children, Wilfredo Marcos and Jose Alfredo came and worked in the business.  First Wilfredo Marcos joined and worked for wages, then Jose Alfredo joined and worked for wages.  Mr. Gomez Sr.  denied that Jose Luis and Anna Maria joined and worked in the business. 
3.
All the claimants jointly claimed that in 1987, they and their father formed a partnership they named Fido’s and Sons, to carry on the  business of repairing and selling used vehicles.  They said that the partnership was formed by an oral agreement.  It was their case that, the business started in 1987, when their father and Jose Luis purchased a used vehicle, repaired it and sold it to one, Walden Adolphus at a profit.  They claimed that the business prospered, however, in March 1995, their father wrongfully expelled them from it, and did not pay them their shares in the partnership.  They claimed further that, the business bought several vehicles and lands out of the profits made, which their father has wrongfully kept for himself alone.
4.
The  claimants sought as reliefs the following: (1) a declaration that the business known as Fido’s, formerly Fido’s and Sons, located at Miles 53 Northern Highway, Orange Walk, is a partnership; (2) a declaration that the claimants were partners in the business;  (3) an order that account of the business be taken; (4) an order as to the percentage of each partner in the partnership; (5) an order that the partnership be dissolved; and (6) damages, interests and costs.
5.
Mr. Gomez Sr. has denied the claim that, he and his claimant children formed a partnership by an oral agreement, or by “whatever means”.   He said that the business belonged to him alone.  He testified that the claimants never brought into the business any capital or expertise.  He also contended that the claim was barred by s: 4 (a) and (5) of Limitation Act, Cap. 132. 
6.
Determination
The defence that the claim was time-barred by ss: 4(a) and 5 of the Limitation Act, Cap. 170, fails.  This claim based on contract, and for account to be taken of the business, can be time-barred only after six years from, “the date on which the cause of action accrued”, not from the date on which the agreement was made or the business was started.  The cause of action accrued in March 1995, when, the claimants said, their father expelled them from the business.  The claim was filed on 21.12.2000, five years and nine months after the cause of action accrued.
7.
All the claimants, and the defendant testified.  In addition, the defendant called his brother and one other witness.  All the witnesses were subjected to extensive and rigorous crossexamination. Several documents regarding bank loans, title to property, income tax returns, and others were presented as evidence.  In all, the evidence was voluminous.
8.
The testimony of each claimant was comprised of standard statements about: how an agreement to form a partnership came about; the work done in the business by each witness; the success of the business; the description in income tax returns for four years, of Jose Alfred and Wilfredo Marcos as partners; the several properties bought out of the partnership money; and the utterance by the defendant that, “everything was for us”.
9.
The testimony of the defendant was very detailed.  He outlined his salaried employment and occupation, and progress from the age of 17 years, stating: where he was first employed; the jobs he performed; when he married; the locations where he lived; with whom he lived; how he started a side business of repairing and selling vehicles when he was employed as a driver; the progress of the business, and leaving his employment; the progress of each child at school to college, and two of them to university; the work that two of his children did in the business after leaving college; how he acquired each land that has been claimed; his divorce from the mother of the claimants; and the demand by the claimants for property and the business, which he refused.
10.
Upon appraisal, the evidence that I accept is this.  Mr. Gomez Sr. started to trade in used vehicles and spare parts when he was a young man employed in the Department of Lands and Surveys in the early sixties before the claimants were born.  He left his employment and carried on the business full time.  His income from the business and a small sugar cane farming provided maintenance for his family, and was used to educate all his children upto college.  The costs of university education for two children were paid with scholarship awards.
11.
By 1987, Mr. Gomez’s business of repairing and selling used vehicles was very successful and had grown.  He had been able to employ his brother, Manuel Grajalez, Polo Padron, and his two children, Wilfredo Marcos and Jose Alfredo, when they left college.  He paid wages to Grajalez and Padron, and paid his two children regular sums which could be regarded as wages or allowances.  When Jose Luis and Mr. Gomez Sr. went to the USA and brought a vehicle that was subsequently repaired and sold to Adolphus at a profit, it was not the start, but part of the usual business of Mr. Gomez Sr.
12.
I accept that the business prospered, and that several properties including the lands that were enumerated were purchased mainly out of the income from the business.  I do not believe though, that Mr. Gomez Sr.  took title to the lands by “going behind” the claimants.
13.
I concluded that Jose Luis worked in the business during his school holidays, and that Anna Maria also worked in the business at times, but not as regularly.  I also accept that Anna Maria may have sometimes given some money to her father.  She lived at the family home when she was employed as a teacher before she went to university and also for some time after she had completed university and was employed.  There was no evidence apart from her word, that whatever money she may have given to her father was her contribution to the capital of the business.
14.
I do not believe that Mr. Gomez Sr. had a meeting with his children in 1987, to discuss the success of the purchase, repair and sale to Mr. Adolphus of a vehicle; and that it was agreed that the father and the children would go into the business of buying and selling used vehicles.  The business had long been carried on.
15.
Whether there was a partnership.
A partnership is defined in s: 3(1) of Partnership Act Cap. 259, as follows:
“3-(1). A partnership is the relation which subsists between persons carrying on a business in common with a view of profit”.
The definition was adopted from s: 1 of the Partnership Act 1890, of the United Kingdom, which was formulated from case law there.  The case law in the UK is therefore applicable to Belize.

16.
From the statutory definition of partnership there are four discernible features in a partnership, although it has become common to regard them as three.  1. There must be two or more persons in the relation. 2 The relation must be for carrying on business in common.  3. The motive in the business must be profit.  4.  The relation is brought about by or is the result of a contract, it is in the nature of a contract.
17.
The Act in s: 3(2) expressly excludes from partnership, an association which has been registered under the Companies Act, Cap. 250, and an association formed or incorporated under an Act.  A common example of the second category is the so called parastatal corporation.  
18.
Further, the Act in s: 4 provides guiding rules applicable in determining whether a partnership exists or not.  The section states:
“4 In determining whether a partnership does or does not exist, regard shall be had to the following rules-
(a)
joint tenancy, tenancy in common, joint property, common property or part ownership does not of itself create a partnership as to anything so held or owned, whether the tenants or owners do or do not share any profits made by the use thereof;
(b)
the sharing of gross returns does not itself create a partnership, whether the persons sharing such returns have or have not a joint or common right or interest in any property from which or from the use of which the returns are derived;
(c)
the receipt by a person of a share of the profits of a business is prima facie evidence that he is a partner in the business, but the receipt of such a share, or of a payment contingent on or varying with the profits of a business, does not of itself make him a partner in the business, and in particular-
(i)
the receipt by a person of a debt or other liquidated amount by instalments or otherwise out of the accruing profits of a business does not of itself make him a partner in the business or liable as a partner;
(ii)
a contract for the remuneration of a servant or agent of a person engaged in a business by a share of the profits of the business does not of itself make the servant or agent a partner in the business or liable as a partner;
(iii)
a person being the widow or child of a deceased partner and receiving by way of annuity a portion of the profits made in the business in which the deceased person was a partner, is not by reason only of such receipt a partner in the business or liable as a partner; 
(iv)
the advance of money by way of a loan to a person engaged or about to engage in any business on a contract with that person that the lender shall receive a rate of interest varying with the profits, or shall receive a share of the profits arising from the business, does not of itself make the lender a partner with the person carrying on the business or liable as such, provided that the contract is in writing, and signed by or on behalf of all parties  thereto;
(v)
a person receiving by way of annuity or otherwise a portion of the profits of a business in consideration of the sale by him of the goodwill of the business is not by reason only of such receipt a partner in the business or liable as a partner”. 
19.
That a partnership results from, or is based on a contact has long been accepted – see Pooley v Driver (1877) 5Ch D 458 and David v Davis [1984] 1 Ch.0 393.   I have already decided that a meeting was not held in 1987, between Mr. Gomez Sr. and his children, in which an oral agreement was reached to go into the business of buying, repairing and selling vehicles as a partnership.  I believe the evidence that, the business was already in existence.  I also conclude from the evidence as a whole that, there has been no agreement by conduct between Mr. Gomez Sr. and his children to carry on business in a partnership, there has been no evidence of conduct showing common intention to have a partnership between father and children.  
20.
The only items of evidence of an agreement were the statements in the testimonies of the claimants.  There were, however, significant omissions in the testimonies; the claimants did not state the details of the agreement, they did not say whether there was agreement on the essential features of a partnership. They did not say anything about carrying on business in common as principals, and about participation in the profits that would be made or losses.  Further, the evidence did not disclose that after 1987, the children conducted themselves as part owners of the business and shared in the profits or losses.  To the contrary, it was part of the testimonies of the claimants that Mr. Gomez Sr. was in charge of the conduct of the business.
21.
Had I decided that there was discussion and agreement, then given the domestic circumstances in which the business developed, and the responsibility of Mr. Gomez Sr. to maintain his children, there had to be clear evidence to show that in any discussion had, the father and the children mutually intended legal duty, legal consequence from any promise made – see Balfour v Balfour [1919] 2 KB 571, and Vaughan v Vaughan [1953]1 Q.B 762. 
22.
In any case, a contract and no more, is not sufficient to prove a partnership; the contract must be performed, or be in the process of being performed.  Carrying on business in common must be a fact in the present or continuing or accomplished.  The evidence showed that business was carried on, the question is:  was it carried on in common, and with a view of profit to each participant in the business? 

I do not think so.

23.
The relation between persons carrying on a business in common must be a relation between persons who are principals in their own right, or principals represented by their agents.  It cannot be a relation between a principal and his agent or servant – see Walker v Hirsch(1884) 27 Ch. D. 460.  It cannot be a relation between a father and his children who have come to work in the business of the father, without a clear arrangement that shows the children as principals in their own right.  There has been no evidence showing that the two sons, Jose Alfredo and Wilfredo Marcos who worked in the business full time, or even Jose Luis and Anna Maria, carried on business in common as principals with their father and one another.
24.
Jose Alfredo and Wilfredo Marcos.
Two of the children, Jose Alfredo and Wilfredo Marcos, came into the business and worked full time for wages or allowances.  Later their father gave each at different times, a vehicle to run as a taxi for his own benefit.  Then he obtained land for each to build a home on for himself, and helped each with part of the cost of building.  There has been no evidence of the children having been paid shares of profits as a regular practice or at all.  Receipt of profits is prima facie evidence that the person is a partner, that is, it tends to prove that the person is “carrying on a business in common as a partner – see s: 4 (c) of the Partnership Act, and the case of  Badeley v Consolidated Bank (1888) 38 Ch. D238, and Davis v Davis, cited above.  There has been utterly no evidence of the two sons, carrying on business in common as principals as well, with their father or with each other.
25.
There was evidence that Mr. Gomez Sr. filed tax returns showing that Jose Alfredo and Wilfredo Marcos were partners in the business.  The evidence did not go far in proving a partnership.  Mr. Eliodoro Cajun, the accountant who prepared the tax returns, testified that the statements in the tax returns were made on his advice so that less tax would be paid.  By allowing Mr. Cajun to make those statements on his behalf, Mr. Gomez Sr. may have deceived tax authority; that however, is a matter for tax authority.  The statements in the returns alone were not sufficient proof that, a partnership existed, the other requirements for a partnership needed to be proved.
26.
Jose Luis and Anna Maria.
The items of evidence regarding the roles of Jose Luis and Anna Maria in the business are similar. They are the younger two of the claimants.  Jose Luis is said to have been born on 7.9.1966;  Anna Maria on 17.2.1969.  So in 1987 when, according to the claimants they entered an oral agreement for a partnership, Jose Luis was 21 years old, and Anna Maria was 18 years old.  They were young persons, notwithstanding that even a minor may be a partner until he takes steps to disaffirm the partnership see – Goode v Harrison (1821) 5B &.  Ald. 147, and Lovell and Christmas v Beauchamp [1894] A.C. 607.
27.
By his testimony, Jose Luis completed high school in 1983, then he worked on his father’s farm and then in his uncle’s supermarket until 1987.  That incidentally is the year he said they formed a partnership with their father.  He claimed that a partnership existed because of the agreement and the work (the labour) he contributed to the partnership.  On the evidence, the work he did may have been for about three years until in 1990, when he went to university, and whilst at University, he worked in the business during holidays.
28.
Although the father denied, I find that Jose Luis worked off and on in the business when it suited him.  It is my view that the work he performed was not at the time regarded by his father or by Jose Luis as his contribution to the capital of the business to entitle him to a share in the business.  Further, Jose Luis did not receive any share of the profits or bore part of any loss of the business. Jose Luis worked in the business as an when it suited him, and as a son of Mr. Gomez Sr. not as a principal, a partner, in his own right in the business.
29.
Anna Maria left college and was employed as a teacher in 1987, the year she said they entered an oral agreement to form a partnership.  She however, continued to live at her parents’ family home.  Then she went to university and completed her studies in 1993.  She got employed as a teacher at “Palloti”.  She continued to live with the parents until she got married.
30.
The only evidence of her part in the business was that she helped fill application forms for bank loans for her father and paid bank loans of her father.  Two of her claimant brothers said that she did not work in the business.  I may even accept that she occasionally made payments for her father’s loans.  However, the payments of money she made into her father’s loan account, and any money she gave to her father were not made with the understanding that the payments and monies would be contributions of capital to the business.  Paper work and loan negotiations that she participated in were done in her capacity as a daughter, not as a principal, a partner, with her father in the business. She never at all shared in any profits or losses of the business.
31.
Each claimant emphasized in testimony that Mr. Gomez Sr. used to say of the business that, “everything was for us”.  The utterance is equivocal, it could mean that everything belonged to them in a partnership, or as a family.  The utterance was not of itself sufficient proof that a partnership existed.

32.
The orders made.

The joint claim of: Jose Alfredo Gomez, Wilfredo Marcos Gomez, Jose Luis Gomez and Anna Gomez against their father, Wilfredo Gomez, is dismissed.  All the declarations and orders sough are refused.
33.
The costs of Wilfredo Gomez will be paid by each claimant in equal shares.  Unless the costs are agreed, a bill of costs must be filed within one month.
34.
Delivered this Tuesday the 26th of January 2010
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