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J U D G M E N T

1.
Notes:
Law of Real Property – land and riparian right – the right of an owner of 

land that abuts on river, lake and sea is a private right, riparian right,  interference with or taking it away entitles the riparian owner to compensation and or an injunction order; taking away the right must be by legislation which provides for compensation; in Belize it is a constitutional principle – ss: 3 (d) and 17 of the Constitution of Belize; the riparian right of egress to and regress from a river, in this case at the estuary where the river enters the sea; the right of the riparian owner to moor vessels adjacent to its land for necessary period to load or unload vessels etc – the riverbed/seabed did not belong to the claimant riparian owner, it was national land; the right of a riparian owner to ordinary and primary use of water of a river, lake or sea, and to restricted extraordinary use of the water; the right of one riparian owner in relation to the rights of other riparian owners.  The public right of navigation.

The defendant, a neighbouring riparian owner, commenced constructing a boardwalk and a pier across the waterfront of land owned by the claimant, the defendant intended the boardwalk and pier to replace the claimant’s smaller wharf; the defendant obtained permissions of the Ports Authority, City Council and the Minister responsible for land.  Whether the enactments under which permissions were sought authorized taking away private property – riparian right;  whether the defendant was exercising his own riparian right, or the right of navigation, a public right; whether the riparian right of the defendant, or the public right of navigation entitled the defendant to construct a boardwalk and pier along the river bank  of the land of a neighbouring riparian owner.
2.
The facts of this case were largely common between the parties.  The claimant owns land lot 755 on Angel Lane, Belize City.  The lane is to the east of the lot; it starts on North Front Street and ends where Belize River enters the sea.  This estuary of Belize River is also known as Haulover Creek.  It is very wide, several boats sail it at the same time.  The claimant’s lot 755 abuts on the river to the south where the lot measures 50.33 feet.  To the north in the direction of North Front Street is some other land.  To the east beyond Angel Lane is land lot 754; it belongs to the defendant, it has been developed for commercial tourism purpose.  To the west of the lane is, of course, lot 755 owned by the claimant.  Adjoining it to the west is lot 756, also owned by the defendant.  It intended to develop it for commercial tourism purpose also.

3.
As part of its tourism business, the defendant intended to construct a boardwalk joining its two lots, 754 and 756, and a T shaped pier from the boardwalk further onto the river.  The structures of the boardwalk and pier would rest on the riverbed.  The riverbed was national land; it belonged to the Government of Belize. The physical reality was that the boardwalk would be infront of and abut on the three lots 754 and 756 owned by the defendant, and lot 755 owned by the claimant, situate between the defendant’s lots.  The boardwalk would extend over part of the river water as shown on a plan, exhibit D (BH) 13.  The part of the boardwalk infront of and abutting on the claimant’s land would, on the eastern side extend over the river water by about 20 feet, and on the western side by about 29 feet.  On the boardwalk, the defendant intended to build two gazebos (huts) for business purposes.  The business would be open to the public.  The area in question was within a larger area designated a port.  

4.
The defendant considered that certain permissions and approvals were required for the construction of the boardwalk and the pier, so it enlisted the support and participation of Belize City Council.  Together they obtained the permissions and approvals of the Ports Authority and the Minister of Land and Natural Resources.  

5.
The defendant then informed the claimant that the defendant intended to construct a boardwalk over the river water abutting on, and infront of the claimant’s land, and to construct a T shaped pier extending further from the boardwalk onto the river.  It informed the claimant further that, the claimant would have full right to use the boardwalk and the pier at all times.  The claimant objected and suggested that the defendant, “erect an overpass instead of a pier as this will not impair [the claimant’s] operations”.  

6.
 Nonetheless, on the long weekend commencing 7.10.2006, the defendant commenced construction work by driving concrete piles into the riverbed infront of the claimant’s land.  The claimant asked the defendant to stop the work.  The defendant refused.  The claimant then filed this claim and an application for an interim injunction order restraining the defendant from proceeding with the construction work across the front of the land owned by the claimant.  The interim injunction order was granted, and later extended to last until determination of the claim or until further order of court.  

7.
The claims and defences.
On those facts the claimant claimed that the construction work to drive the piles into the riverbed damaged the claimant’s own wooden wharf erected earlier abutting on its land.  It also claimed that twenty two piles had been erected, and obstructed member fishermen from easily accessing the claimant’s land where the claimant bought and processed sea produce from the fishermen, and provided fuel, ice cubes and blocks, fresh water and other services to fishermen.  It further claimed that when wind blew it rocked fishermen’s boats onto the piles and caused damage to the boats, and because of that, some fishermen avoided to moor boats at the claimant’s premises, and sold sea produce elsewhere, and the claimant lost revenue.  The final and principal claim was that the boardwalk, pier and gazebos when built would interfere with the claimant’s right of egress and regress.

8.
For relief, the claimant claimed $2,000.00 said to be cost of repairing  its own wharf, and $142,000.00 said to be total revenue lost as the result of fishermen avoiding the concrete piles and selling their sea produce elsewhere. Further general damages, and costs of the suit were also claimed.  In addition, the claimant claimed a permanent injunction order restraining the defendant.  The proposed terms of the injunction order were these:

“An injunction to restrain the defendant, by itself or by its servants or agents or workmen or otherwise howsoever, from continuing the erection of a boardwalk, pier and gazebos along the Halouver Creek adjacent to the claimant’s property where it abuts [on] the said Creek and from obstructing the waterway in any manner that interferes with the claimant’s riparian rights”.



9.
The defendant admitted that it intended to build a boardwalk, a pier and gazebos across the front of the claimant’s land, and that it commenced work on 7.10.2006, by driving concrete piles into the riverbed.  It contended that it had obtained all the necessary permissions and approvals, and was not doing anything unlawful.  Further, it contended that it was merely carrying out part of a plan of Belize City Council to build boardwalk from the Customs Freezone Area further east, known as Fort George Tourism Village, proceeding westwards including infront of the defendant’s two lots and lot 755 owned by the claimant, and further up to a swingbridge to the west, and then across the river to the southern bank of the river, and down east again, and eastwest to a point infront of a building known as the House of Culture.

10.
Further more, the defendant contended that, the boardwalk would not obstruct egress or regress or mooring vessels adjacent to the claimant’s land, and therefore would not interfere with the riparian right of the claimant, instead it would enhance the right.  Further still, the defendant argued that, the real intention of the claimant was that it did not want anyone else, “to use the foreshore infront of its property”.  

11.
The defendant went on to deny that its construction work damaged the claimant’s wharf, or that it interfered with the business of the claimant.  It explained that it carried out construction work on a weekend when the claimant’s business was closed, and that after the defendant had erected the piles, many fishermen moored boats smoothly and used the piles to tie their boats.

12.
In addition to its defence, the defendant counterclaimed, “total special damages, $227,500.00”, which it stated was the total loss that resulted from the interim injunction order made by this court on the application of the claimant.  It also counterclaimed general damages and costs.

13.
Determination.
The claimant unequivocally staked its claim for court reliefs of, an injunction order restraining the defendant from building the boardwalk and pier infront of the claimant’s land and damages, on a private right; that of an owner of land that abuts on a river, lake or sea, a riparian right.  For its part, the defendant seemed not to rely on its own private right of a riparian owner, for the contention that it was entitled to build a boardwalk and a pier infront of the claimant’s land, or for generally defending the claim.  

14.
The defendant relied on the several defences that I have enumerated above.  I repeat and elaborate on them for convenience.  1.  That the riverbed on which the boardwalk and pier was being constructed was national land, not the claimant’s land, the claimant had no right to stop the defendant constructing the boardwalk and pier on national land.  2.  That, “while the defendant agreed to construct the boardwalk, pier and gazebos at its expense, the boardwalk was the brainchild and plan of Belize City Council”.  3.  That the defendant and the City Council obtained the permissions of, the Minister of Land and Natural Resources and the Ports Authority, the defendant was not doing anything unlawful.  4.  That no riparian right would be denied to the claimant since the claimant would still have access from his land to the river and sea, instead the right would be enhanced.  5.  That the boardwalk and pier would not obstruct navigation on Haulover Creek in any way, and upto that time fishermen had moored boats safely.
15.
The one witness, Mr. Bob Hotchnadani, called by the defendant, was a director of the defendant company.  He dwelt on those defences.  His testimony pointed to two views that he held, and which I am entitled to take as the views of the defendant company.  One view was that the only permissions that the defendant required for building the boardwalk, pier and gazebos were permissions of, the City Council, the Ports Authority and the Minister of Land and Natural Resources; permission or consent of the claimant was not a requirement, the defendant met with the claimant to ask for its consent merely as a matter of good neighbourliness.  The second view was that the public, including the defendant, had right of navigation on the water of the river including that infront of the claimant’s land, and the defendant was entitled to pass through the claimant’s land and wharf in order to go onto and return from the sea and river, and to build and maintain a boardwalk and a pier for that purpose, adjacent to the bank owned by the claimant, provided the claimant was allowed use of the boardwalk and pier.  

16.
The following notes of the proceedings conveyed those views forcefully:  

“Question: 
Do you agree the Co-operative has a riparian 

        
right?




Answer: 
I don’t know that word.

Property on a beach, the public and I have a right to go to the water.

Question:
If someone comes and says I will put a marina here infront of Brown Sugar land…?

Answer:
I think he needs permission from the Government.

Question:
Can I come and build a boardwalk along your bank?

Answer:
You have to ask the Government.

…

Question:
You tried to get the Co-operative to agree?

Answer:
Yes, as good neighbours”.

17.
The defendant’s view in regard to passing and repassing through another riparian owner’s land and erecting a boardwalk and pier alongside its river bank without consent, was mistaken as to the law.  It was also mistaken as to fact and practice that, one could traverse riparian land owned by another without the consent of the owner.  The evidence adduced proved that the defendant and the City Council met with the claimant to ask for consent, but the claimant refused to consent.  The defendant and the City Council sure considered that as a matter of practice, consent of the claimant was necessary.  It would have been the practice to obtain consent of a riparian owner, for the City Council and the defendant to have made the effort to obtain the consent of this claimant.  The view about permissions of, the Minister, Ports authority and City Council were, not surprising, also mistaken as to what the permissions could lawfully permit.

18.
Learned counsel Mrs. Samira Musa-Pott for the defendant, advanced with much effort, the above views through the evidence adduced in the testimony of Mr. Hotchandani and in crossexamination of the claimant’s witnesses.  It is my respectful view that she erred in the principles of law applicable to the right of navigation vis a vis riparian right, and in the principles of law applicable to the permissions granted by the Minister, Ports Authority and the City Council.

19.
In my view, the case for the defendant, reduced to grounds of law were the following: 1. That the defendant as a neighbouring riparian owner was entitled in law to traverse the riparian land and river bank owned by another riparian owner (the claimant in this case), or foreshore infront of the land without the consent of that other riparian owner, in order for the defendant to go onto the waters of the river and sea, when the defendant wished to exercise the public right of navigation.  2.  That the defendant, in exercising the public right of navigation, was entitled to build a permanent boardwalk and pier on the foreshore, or alongside the river bank of land owned by the claimant, another riparian owner, without his consent, for the purpose of entering upon and exiting the waters of the river and sea since the Minister of Land and Natural Resources had granted permission to the defendant to build on the foreshore and riverbed, which is national land.  3.  That the public had right of navigation on navigable river such as Belize River/Haulover Creek, and any member of the public was entitled to embark and disembark from a vessel onto any land such as the claimant’s land which abutted on the creek or sea without permission of the owner of the riparian land. 

20.
From those grounds of law it was apparent that the defendant did not seek to rely much on the fact that it was the owner of a riparian land in the area, and had riparian right just as the claimant had.  The defendant relied instead on the public right of navigation on Belize River.  Nevertheless, I shall outline the right of a riparian owner, because it is relevant in answering the contention that the right of navigation entitled a riparian owner such as the defendant, who in any case is also a member of the public, to enter the riparian land of another and even to build a boardwalk abutting on the land without 

the consent of that other riparian owner.

21.
Riparian right generally.
I understand the principle of riparian right to be this. By the fact that his land abuts on a river, lake or sea, a riparian owner is entitled ex jure naturae to a bundle of rights known as riparian right.  The right is incidental to the ownership or possession of the riparian land, and is a private right, not owned together with the public – see Rose v Groves (1843) 5 Man & 613; Miner v Gilmour 12 Moe P.C. 131; William Lyon v The Warden & Co of the Fishmonger’s Co. and the Conservators of the River Thames (1876) 1 App. Cas. 662 H.L; and Michael Feinstein and Others v Carlos Romero and Laura Thompson, Civil Appeal No. 10 of 2003.  The last case is a case in which I granted an interlocutory injunction order based on riparian right.  The Court of Appeal confirmed my decision.  

22.
Riparian right is distinct from the right of naviagation which is a public right, a point stressed in the William Lyon v Fishmongers’ Co. case.  The expression that a riparian owner is entitled ex jure naturae to access to the water that abuts on his land, and to take the water that flows or washes on his land, emphasizes the point that riparian right is derived from the fact that the land abuts naturally on natural surface water, not on water of artificial channel or pond.
23.
Over the years, the commonly identified rights in the bundle of riparian rights have been these.  1. The right of the riparian owner of egress to and regress from the water to the riparian land.  It is separate from the public right of navigation that the riparian owner may enjoy together with the public – the William Lyon v The Fishmongers’ case,  2. The right to land and depart from his bank, and pass and repass over the shore or bed at all times even if the shore or bed is not vested in the riparian owner – Macey v Metropolitian Board of Works (1864) 3 New Rep 669; Marshall v Ulleswater Steam Navigation Company (1871) 7 Q.B. 166; and Attorney General of Southern Nigeria v John Holt and Company (Liverpool) Limited [1915] A.C. 599; 3.  The right to moor vessels adjacent to his land for such period as is necessary to load and unload, but the riparian owner must not interfere with the right of access of another riparian owner, or with the public right of navigation – the Mercey v Metropolitan Board of Works case, and Original Hartlepool Collieries Co. v Gabb (1877) 5 Ch D 713.  Further more, the riparian owner must not construct or put down anything which disturbs the foreshore or riverbed, which he does not own, or which will interfere with the right of the public to navigation – Iveagh (Earl) v Martin and Another [1960] 2 All ER. 668.  4. The right to have the water of the river flow in its natural state and flow without sensible diminution or increase, and further, the right to take and use the water that abuts on his land for ordinary use, and for restricted extraordinary use, subject to the same rights of other riparian owners.  The Privy Council appeal case from Trinidad and Tobago, Stollmeyer v Trinidad Lake Petroleum Company Limited and Others [1918] A.C. 487, and Attwood v Llay Main Collieries [1926] Ch. 444, illustrated the rule.   In the latter case, it was held that, the defendant riparian owner had no right to take river water to land too far away that he had interest in.

24.
The above specific rights were identified in a case by case manner in typical common law way.  As early as the year 1843, in the Rose v Groves case, the right of egress and regress of an owner of riparian land was firmly established as a private right, together with the rule that interference with the right was actionable without proof of special damage occasioned.  In the case, the plaintiff carried on the business of an innkeeper on the bank of the River Thames.  He complained that access to his business by otherwise boat customers was obstruct by timber and spar placed in the river, and which drifted upto and along the plaintiff’s land.  He got judgment on the principle that a private right of access of a riparian owner had been interfered with.  
25.
In 1859, in Duke of Buccleuch v Metropolitan Board of Works, Law Rep. 5 H.L. 418, and later in Metropolitan Board of Works v McCarthy, Law, Rep. 7. H. L. 243, it was confirmed that riparian right was a private right to property, and it was held further that, taking it away required legislation that provided for compensation.  The latter principle of law is a constitutional principle in Belize.  Right to property is protected in s: 3 of Belize Constitution Act, Cap 4, in these words:
“3 Whereas every person in Belize is entitled to the fundamental rights and freedoms of the individual, that is to say, the right,… to each and all of the following, namely -
(a)
life, liberty, security of the person, and the protection of the law;

(b)
freedom of conscience, of expression and of assembly and association;

(c)
protection for his family life, his personal privacy, the privacy of his home and other property and recognition of his human dignity; and

(d)
protection from arbitrary deprivation of property;

the provisions of this Part shall have effect for the purpose of affording protection  to those rights and freedoms, subject to such limitations… being limitations designed to ensure that the enjoyment of the said rights and freedoms by any person does not prejudice the rights and freedoms of others or the public interest”.
26.
The above provisions in s: 3 are complemented by s: 17 which lays down the details of the protection afforded to the right to property.  The details are the following:

“17 - (1) No property of any description shall be compulsorily taken possession of, and no interest in or right over property of any description shall be compulsorily acquired except by or under a law that – 

(a) prescribes the principles on which 

and the manner in which reasonable compensation therefor is to be determined and given within a reasonable time; and

(b)
secures to any person claiming an interest or right over the property a right of access to court for the purpose of - …”
27.
The principle of law in the two cases was repeated later in 1889, by the Privy Council in the Canadian case, North Shore Railway Company v Pion and Others 14 App. Cas. 612, that obstruction of access of a riparian owner, without parliamentary authority and indemnity was an actionable wrong.  The facts were the following.  The defendant built a railway on an embankment extending along the entire river front of the claimant’s riparian land, on the bank of River St Charles in Quebec.  They left a fifteen feet opening directly opposite the land for access, and another opening outside the claimant’s frontage at a public road.  The claim of the plaintiff for damages (indemnity) for injury to their land was upheld by the Privy Council.  Their Lordships said that the two openings were no answer to the claim for indemnity for a private right.  They applied the English case, the William Lyon v Fishmongers’ Co case.
28.
The private right of egress and regress, and 
the public right of navigation.
Before the Pion Case, three important cases, in my view giving details of the riparian right of egress and regress had been decided.  The cases also pointed out the nature of the right to navigation that distinguished it from riparian right.  The first case was the Marshall v Ulleswater Steam Navigation case decided in 1871.  The facts were these.  The plaintiff owned a lake on which the defendants and the public had right of navigation.  He also owned the bed of the lake.  The defendants had leased land abutting on the lake from a third party who had wrongfully built a pier extending from the land by 26 feet onto the lake, and was supported onto the bed of the lake.  That part of the pier that extended onto the lake therefore belonged to the claimant.   He in fact maintained the pier.  The defendants used the pier to land their passengers on the land they leased.  The claimant sought to stop that.  

29.
All the three judges decided for the defendants that, the pier obstructed or interfered with the defendants’ right to get their boats to the riparian land leased by them, and that the defendants and those they permitted on their land were entitled to use the pier without permission of the claimant, to get from and to the riparian land leased by the defendants.  Their Lordships described the lake as a public highway.  At page 72 they stated:  

“It is well established law, that where there is a public highway the owners of land adjoining thereto have a right to go upon the highway from any spot on their land”.

30.
In this present case, the defendant contended that it had the right to build an additional landing facility and gazebos infront of a riparian land of another, something far more than the defendant in Marshall v Ulleswater Steam Navigation case did.
31.
Next in 1876, in the Lyon v Fishmongers’ Co. case, the House of Lords confirmed the private riparian right of egress and regress and several other rights, as well as rights associated with the public right of navigation.  The facts were these.  The appellant-plaintiff owned land the southern bank of abutted on the River Thames.  On the western boundary there was a vertical inlet northwards from the river.  Appellant built a wharf there and used it for mooring boats and loading and unloading goods.  Apart from extending northwards at the western boundary of appellant’s land, the inlet also extended further west.  At the foot of the inlet at the western boundary of appellant’s land was the first respondent’s land.  They had a wharf there.  They obtained licence from the Conservators of the River Thames, the second respondents, for building an embankment infront of the wharf upto the main line of the river.  On the embankment the first respondents intended to build a warehouse.  This would have the effect of entirely displacing the water from the inlet and so putting an end to the use by the appellant of the inlet and his wharf on the western boundary of his land.  He brought an action claiming an injunction order restraining the respondents from doing anything which would interfere with his access to the intlet and his wharf on the western boundary, and with mooring crafts, loading and unloading goods.  

32.
At first instance the claimant Lyon was successful; Vice Chancellor Malins granted the injunction restraining the defendants (now respondents). The Court of Appeal allowed appeal by the respondents and quashed the injunction order.  On appeal by Lyon to the House of Lords, their Lordships allowed his appeal, quashed the decision of the Court of Appeal and restored that of the Vice Chancellor at first instance, and the injunction order.

33.
Lord Chelmsford formulated two questions to be answered.  1. What were the powers of the Conservators of the River Thames under the Conservancy Act, 20 and 21Vict., that is, whether the Conservators could grant licence to the Fishmongers’ Company to do anything that could affect the private right of Lyon, another riparian owner. 2. “Whether there was any individual right or privilege in the owner or occupier of Lyon’s wharf peculiar to his river frontage, distinct and different from the right of all the Queen’s subjects (the public) in the highway of the river”.

34.
In my view, the three judgments in the Lyon v Fishmongers’ Co. case were and are still the most important developments in the right of egress and regress and the right of navigation.  In their judgments, their Lordships made many extensive statements of the law regarding riparian right and the right of navigation.  Right in the opening paragraph of his judgment, Lord Chancellor (Lord Cains) stated that: 

“It is to be observed that the possession by the appellant of a west frontage to his wharf and of the power of loading and unloading there as well as on the south was to him property of very great value”.  
35.
Lord Cains then went on to cite the Duke of Buccleuch case, and the McCarthy case, decided earlier by the House of Lords for the principle that taking away of such property must be under an Act which provided for compensation. 

36.
Specifically relevant to the grounds of law in this case are two quotations from the judgment of Lord Cains and of Lord Selborne.  On pages 671 to 672 Lord Cains stated:
“Unquestionably the owner of a wharf on the river bank has, like every other subject of the ream, the right of navigating the river as one of the public.  This however, is not a right coming to him qua owner or occupier of any lands on the bank, nor is it a right which he enjoys in a manner different from any other member of the public.  But when this right of navigation is connected with an exclusive access it assumes a very different character.  It ceases to be a right held in common with the rest of the public, for other members of the public have no access to or from the river at the particular place; and it becomes a form of enjoyment of the land, and of the river in connection with the land, the disturbance of which may be vindicated in damages by an action, or restraining by an injunction”. 

37.
Lord Selborne in a short judgment in the same case stated that the proprietor of land on the bank of a tidal navigable river had a right to the frontage of the river belonging by nature to his land, although the only practical advantage of the right might be the access afforded him.  He went on to state categorically at apage 684 that: 

“Such a right of access is his only, and is by virtue and in respect of, his riparian property; it is wholly distinct from the public right of navigation”.

38.
Much later in 1896 in Hindson v Ashby [1896] 2 Ch 9, Lord Lindley in the Court of Appeal, explained the distinction between riparian right and the public right of navigation in these words:

“The owners of the allotment… were clearly riparian proprietors, and the river being a public navigable river, they had a right as members of the public to use the river as a public highway.  They had also as riparian proprietors the right to pass to and fro between the water and their own land, and to pull their boats up from the water onto their own land, and to push them down again from their own land into water.  They had also as riparian proprietors the right to take water from the river provided they did not injure others by so doing”.
39.
Several later cases followed the rules I have outlined in the above old cases.  In the consolidated cases, Montreal City v Montreal Habour; Tetreault v Montreal Habour Commissioners [1926] A.C. 300, the Commissioners built embankment and carried out other works on the foreshore of River St Lawrence within habour area.  In consequence the City of Montreal had to divert a sewer which had carried sewage over the City’s riparian land into the river.  The claim of the City to recover the expenses of diversion based on riparian right was dismissed on the ground that a riparian owner had no right to discharge sewage into river.  But the claim of a riparian owner based on the embankment interfering with access to the river was granted.  His right could not be taken away by the statute that the Commissioner relied on, without compensation.  It seems to me that the City could succeed on some other grounds of law.
40.
In the Iveagh (Earl) v Martin case, it was held that: the right of the public, as part of the right of navigation, to use a quay on payment of a reasonable fee extended only to use in the course of embarking or, disembarking, loading or unloading, or in the course of carrying out repairs to vessel if she arrived in the ordinary course of navigation and the repairs were necessary.  The right of navigation is primarily the right to use the river, lake or sea as a highway and for purposes incidental therefore; a claim based on the right of navigation can succeed only if the claimant proves special damages to himself – see the Privy Council appeal case, David bell v The Corporation of Quebec [1875] 5 App. Cas 84.

41.
The Belize case, Michael Feinstein v Carlos Romero, was about interference with access, the right of egress and regress, a riparian right.  The facts are similar to the facts of this case.  The defendants-appellants built a ten foot high wall on the boundary of their property with the claimants –respondents’.  It was intended to stop cruised ship passengers who would land on the defendants’ land walking over to businesses which included a restaurant, on the claimants’ land.  The defendants then obtained permission from the authorities for building a boardwalk in the form of a draw bridge, from one of their properties, and across the front of the property owned by the claimants, to connect with another of the defendant’s properties beyound.  The boardwalk would be ten feet above the waters of Haulover Creek.  The claimants brought a claim for an injunction order restraining the construction of the bridge on the ground that the claimants’ riparian right would be interfered with. They also applied for an interlocutory injunction order.  

42
I granted the interlocutory injunction order on the ground that the facts so far, disclosed that egress and regress was likely to be restricted or hindered, although the boardwalk would include a draw bridge; there was a serious question of interference with the riparian right of the claimants. The Court of Appeal upheld my decision.  Subsequently the matter was resolved without court trial.
43.
Right to water.

The riparian right to water of the river and the sea did not arise in this present case.  I mention it only briefly, simply to give the full picture of what I described as a bundle of riparian rights.  It was stated by the Privy Council by Lord Kingsdown as early as 1858, in the Miner v Gilmour case that:
“By the general law applicable to running streams, every riparian proprietor has a right to what may be called the ordinary use of the water flowing past his land; for instance, to the reasonable use of the water for his domestic purposes, and for his cattle; but further he has a right to use it for any purpose, or what may be deemed extraordinary use of it, provided he does not thereby interfere with the rights of other proprietors either above or below him”.

44.
More modern cases include : Stollmeyer and others v Trinidad Lake Petroleum Company Ltd and Others [1918] A.C.485; Attwood v Llay Main Collieries Ltd [1926] Ch 444; and Tate & Lyle Industries v Greater London Coumncil [1983] 2. A.C. 509
45.
The specific answers to the issues in this case.
The claimant in this claim can only succeed if it proves that the defendant interfered with part of its land which formed the riverbank, or interfered with egress or regress by the claimant to Belize River water or with any activities whether of a business, recreational or other nature carried on on the claimant’s land, which activities are incidental to the riparian nature of the land.

46.
In my view, the defendant will, if allowed to construct the boardwalk, pier and gazebos, interfere directly with that part of the land owned by the claimant, which is part of the river bank.  The boardwalk is intended to abut on the land of the claimant.  That will be straight forward direct interference with the claimant’s land, however slight the interference will be. It will be trespass to land.  Trespass is actionable per se.  The claimant would be entitled to relief for the trespass.  The relief will include general damages which need not be proved, and an injunction order.

47.
Secondly, one riparian owner is not entitled to egress from and regress to the land of another riparian owner without his consent. The point was made by Blackburn J in the Marshall v Steam Navigation Co. case on page 17.  He must use the bank of his own land or obtain permission of the other riparian owner to use his land.  The words of Lord Selborne in the Lyon v Fishmongers’ Co. case that, the riparian right of access belongs to the riparian owner alone, apply.

48.
Thirdly, on the facts of this case, it is my view that the right of egress and regress of the claimant will be interfered with, and to an extent has already been interfered with as the consequence of obstruction caused by the twenty two piles erected.  Further, the intended boardwalk will be wider, stretching further out onto the river.  The claimant and its members and those who it will allow on its land will have to moor their vessels further out on the river.  

49.
Fourthly, more inconvenience will arise from the fact that a lot more people will converge on the boardwalk and at the gazebos infront of the claimant’s land than would be in the natural course of things.  Access by the claimant to the river will not be ex jure naturae, it will be subjected to that much more business traffic of the defendant.  The claimant is entitled to the natural benefits that come with the fact that its land abuts on the river.  

50.
On the evidence, I may say that the natural fact that his land abuts on the water of the river will be taken away together with the benefits thereof.  The defendant will in effect take possession and control of the water as it flows past the claimant’s land; the defendant will thereby take away the riparian state of things and the riparian benefits thereof.  The statement by Lord Selborne in the Lyon v Fishmongers’ Co.  case, that the right of access of the riparian owner, “is his only, and is his by virtue, and in respect of riparian property” is again applicable.   
51.
In the Bell v Corporation of Quebec case, eventhough the Privy Council held that no riparian right of the plaintiff was interfered with,  the case was one that concerned the public right of navigation, their Lordships explained in their joint judgment on page 98 that riparian right of access was, “the power of getting from the water-way to and upon the land and the reverse, in a free and uninterrupted manner”.  In the present case, the boardwalk, pier and gazebos will obstruct getting from the water-way to and upon the claimant’s land and the reverse, in a free and uninterrupted manner, and so will interfere or take away the right of egress and regress.
52.
It was argued that the real motive of the claimant was that it did not want anyone to use the foreshore infront of its land.  First, that argument assumes that there is foreshore or part of the riverbed which is not covered by water at all times.  That is not the case in the area that this case is concerned with.  The area is an estuary where the river water meets sea water.  The claimant’s land stretches upto the brink of the water, and immediately adjoining the edge of the claimant’s land is the riverbed covered with water at all times.

53.
Secondly, the public right of navigation does not include landing on land owned by another – see Marshall v Ulleswater Steam Navigation Co. case, and the dicta of Lord Selborne quoted above.  Further, the right of navigation by Brown Sugar as a member of the public, which right includes passing and repassing and fishery, does not include erecting or keeping a structure or anything infront of a riparian land whether owned by the claimant or by Brown Sugar, permanently or longer than necessary for purposes incidental to navigation by the person claiming the right of navigation or even by the riparian owner.  In Denaby and Cadeby Main Colliers Limited v Anson [1911] 1KB. 171, a claim based on the right of navigation that, the claimant had the right to moor permanently a coal hulk from which coal was sold to steamships was dismissed.  It was held that supplying coal from the permanent hulk was not something incidental to, or necessary for navigation by the claimant.
54.
In this case, it is my decision that the defendant’s claim of a right to build the boardwalk, pier and gazebos abutting on the claimant’s land is not a claim of a right which is part of the public right of navigation, nor is it a claim of a riparian right.  The defendant in fact relies on permission of the Minister.

55.
The permission given by the Minister was permission that the defendant may use the riverbed for construction of the boardwalk and pier.  The riverbed belongs to the Government – see s: 2 of National Lands Act Cap 191.  It also may have concerned environmental matters.  The permission of the Ports Authority concerned good administration of ports for the purpose of, “providing coordinated and integrated system of ports, lighthouse and port services” – see s: 19 of the Belize Port Authority Act, Cap 233.  The permission of the City Council concerned matters such as planning, health and safety.

56.
None of the permissions should concern, and did not concern the private right of ownership of land and the private proprietary rights attached to the land.  One such right is the riparian right of the claimant.  For the Minister, Ports Authority or the City Council to grant permission to anyone, such that the permission denies private proprietary right of another person would be improper exercise of the power of the Government or of an authorized authority to compulsorily acquire or take and give away private property outside the requirement of the Constitution at ss: 3(d), 17 and 20.  The Privy Council appeal case from Canada, North Shore Railway Company v Pion and Others and several other cases that I have referred to made the point that taking away riparian right, a private property, required legislation.    

57.
The orders made.
For the reasons I have given, the claimant succeeds in its claim.  Accordingly court enters judgment for the claimant, and against the defendant.  An injunction order in the terms prayed is granted.  In addition, the court orders a mandatory injunction order requiring the defendant to remove within 30 days, the 22 piles it erected infront of the claimant’s land.

58.
Special Damages of 2,000.00 is awarded to the claimant for cost of repairing its wooden wharf, which has been proved.  The claimant also claimed general damages totalling $142,000.00, representing lost revenue.  The claimant is entitled to claim profit, not revenue.  I was tempted to award between 25 % to 35% of the revenue as lost profit, on the basis that profit is generally between 25% to 35% of revenue, I decided however, to delay my award to allow parties to discuss an agreed sum.  Failing agreement, permission is given for proof of profit lost, if any.  Directions for the purpose will be given if that will be necessary.  I must mention however, that relief for trespass and for interference with riparian right are claimable without proof of damage occasioned.  Failure to prove profit that was lost does not mean that court will not award general damages for the interference with the land, and with riparian right of egress and regress of the claimant.  

59.
In the event an agreement is reached, the claimant must file a draft consent order within 60 days.  Likewise in the event no agreement is reached, the claimant must apply to court within 60 days of this judgment for direction orders regarding hearing for assessment of general damages.

60.
The counterclaimed is dismissed.

61.
Costs of the claim and counterclaimed are awarded to the claimant.

62.
Delivered this Friday the 16th day of April 2010
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